
 

 

 

 

 

 

 

 

N o v em ber 4, 20 0 5 

 

M s. Dian e R héaum e                                         VIA Em ail pro ced ure@ crtc.gc.ca 

Secretary  Gen eral  

Can ad ian  R ad io -telev isio n  an d   

Teleco m m un icatio n s Co m m issio n  

O ttawa, O n tario  K1A 0 N 2 

 

Dear M s. R héaum e, 

   

 R e: Bro ad castin g Public N o tice CR TC 20 0 5-94 

 

1. Please accept this letter as an  in terv en tio n  o f the Allian ce o f Can ad ian  Cin em a 

Telev isio n  an d  R ad io  Artists (ACTR A) in  the m atter o f the call fo r 

in terv en tio n s/co m m en ts regard in g applicatio n s by  Can ad ian  Satellite R ad io  In c. 

Applicatio n  N o . 20 0 5-10 67-9, SIR IU S Can ad a In c. Applicatio n  N o . 20 0 5-10 68 -7 to  

am en d  their respectiv e licen ces fo r their satellite subscriptio n  rad io  

un d ertakin gs an d  by  CHU M  Lim ited  Applicatio n  N o . 20 0 5-1136-2 to  am en d  its 

licen ce fo r a subscriptio n  rad io  un d ertakin g. 

 

2. ACTR A has represen ted  the in terests o f pro fessio n al perfo rm ers w o rkin g in  the 

En glish lan guage m ed ia in  ev ery  regio n  o f Can ad a fo r o v er sixty  y ears.  ACTR A’s 

prin cipal fun ctio n  is lo o kin g after the co llectiv e bargain in g n eed s o f the m o re 

than  21,0 0 0  m em bers an d  o thers, w ho se perfo rm an ces in  m o v ies, telev isio n  

pro gram s, so un d  reco rd in gs an d  d igital m ed ia en tertain , ed ucate an d  in fo rm  

Can ad ian s an d  glo bal aud ien ces. 

 

3. O n  Septem ber 9, 20 0 5 the go v ern m en t m ad e the fo llo win g public 

an n o un cem en t: 

 

The Go v ern m en t also  w elco m es the recen t req uests by  CSR  an d  SIR IU S 

Can ad a fo r the CR TC to  am en d  their licen ses to  en han ce their o fferin g o f 

Can ad ian  an d  Fren ch-lan guage pro gram m in g. The CR TC’s fo rthco m in g 

public pro cess to  rev iew  the licen se am en d m en ts will en able Can ad ian s 

to  express their v iews o n  issues such as the im pact o f n ew  techn o lo gies 

o n  Can ad ian  co n ten t an d  co n sum er cho ice.  
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4. ACTR A is pleased  to  participate in  this pro cess to  rev iew  the pro po sed  

am en d m en ts an d  to  express o ur v iews o n  the im pact o f n ew  techn o lo gies 

particularly  tho se o f the applican ts, o n  Can ad ian  co n ten t. 

 

5. The three applican ts are req uestin g am en d m en ts respectiv ely  to  tw o  licen ses fo r 

satellite rad io  serv ices an d  o n e licen se fo r a terrestrial subscriptio n  serv ice. The 

pro po sed  am en d m en ts to  licen ses perm it w o uld  still these serv ices to  o ffer 

pro gram m in g pred o m in an tly  pro d uced  an d  so urced  o utsid e o f Can ad a; prim arily  

in  the U n ited  States. In  o ther w o rd s these applican ts are req uestin g 

am en d m en ts to  licen ses that perm it them  to  carry  o n  busin ess as licen sed  

un d ertakin gs witho ut hav in g to  ad here to  the bro ad cast po licy , o r o bserv e the 

R ad io  R egulatio n s.   

 

6. The am en d m en ts pro po sed  by  the three applican ts are n o t sufficien t to  co m ply  

with the Bro ad castin g Act the R ad io  regulatio n s 1986 o r the Bro ad cast 

d istributio n  regulatio n s. 

 

s.3(1)(e) o f the  Bro ad castin g Act  states, 

 

… each elem en t o f the Can ad ian  bro ad castin g sy stem  shall co n tribute in  

an  appro priate m an n er to  the creatio n  an d  presen tatio n  o f Can ad ian  

pro gram m in g; 

 

s.3(1)(f) o f the  Bro ad castin g Act req uires that, 

 

… each bro ad castin g un d ertakin g shall m ake m axim um  use, an d  in  n o  

case less than  pred o m in an t use, o f Can ad ian  creativ e an d  o ther reso urces 

in  the creatio n  an d  presen tatio n  o f pro gram m in g, un less the n ature o f the 

serv ice pro v id ed  by  the un d ertakin g, such as specialized  co n ten t o r 

fo rm at o r the use o f lan guages o ther than  Fren ch an d  En glish, ren d ers 

that use im practicable, in  w hich case the un d ertakin g shall m ake the 

greatest practicable use o f tho se reso urces; 

 

Article 6 (2) o f the Bro ad cast Distributio n  R egulatio n s req uire that Can ad ian   

creativ e reso urces are used  o n  Can ad ian  licen sed  un d ertakin gs,  

 

…  a licen see shall en sure, in  respect o f each o f an alo g an d  d igital 

techn o lo gy , that a m ajo rity  o f the v id eo  an d  aud io  chan n els receiv ed  by  a 

subscriber are d ev o ted  to  the d istributio n  o f Can ad ian  pro gram m in g 

serv ices …  

 

7. O v er the last tw o  d ecad es, the Can ad ian  m usic in d ustry  has beco m e successful 

in  its o w n  m arket, an d  in  in tern atio n al m arkets. A sign ifican t part o f its success 

has been  d ue to  a regulato ry  strategy  –  the strategy  o f en surin g expo sure fo r 

Can ad ian  artists o n  Can ad ian  rad io .  W ith access to  their o w n  m arket, Can ad ian  

m usician s, bo th Fren ch an d  En glish, hav e been  able to  build  d o m estic careers, 
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an d  laun ch in tern atio n al careers based  o n  the experien ce, expo sure, an d  in co m e 

they  hav e gen erated  in  Can ad a. 

 

8 . Co n ten t req uirem en ts in  the R ad io  R egulatio n s are the basis that the Can ad ian  

m usic in d ustry  has built m uch o f its success. Curren tly , the stan d ard  fo r rad io  is 

35% .  The lack o f Can ad ian  chan n els o n  these serv ices is  co n trary  to   the 

prin ciples set o ut in  the R ad io  R egulatio n s an d  in  sectio n  3 (1) (f) o f the 

Bro ad castin g Act. 

 

9. The pro po sed  am en d m en ts d o  little to  ad d ress the fact that these serv ices will 

giv e pred o m in an t expo sure an d  career o ppo rtun ities to  n o n -Can ad ian  m usician s.  

 

10 . The Licen sees in  q uestio n  w o uld  purpo rt to  be o n ly  specialty  serv ices o f a n arro w  

n ature an d  lim ited  appeal, y et these serv ices are to  be o ffered  acro ss Can ad a 

an d  hav e been  aggressiv ely  ad v ertised  to  a bro ad  spectrum  o f so ciety .  

 

11. The am en d m en ts pro po sed  to   the  licen ses fo r these serv ices will n o t  allev iate 

o r in  an y  way  resto re balan ce to  the  bro ad castin g sy stem . The licen se 

am en d m en ts pro po sed  by  CSR  an d  Sirius will n o t alter the preced en ts set in  

these licen ses that will hav e lo n g term  an d  far reachin g affect fo r n ew  serv ices 

an d  d istributio n  techn o lo gies in  future,  jeo pard izin g key  elem en ts o f Can ad ian  

bro ad castin g po licy  an d  the Co m m issio n ’s ability  to  effectiv ely  regulate an  

ev o lv in g rad io  an d  telev isio n  bro ad castin g. 

 

Sirius Can ad a Lim ited  an d  Can ad ian  Satellite R ad io  In c. 

 

12. Can ad ian  Satellite R ad io  In c. (CSR ) in  partn ership with X M  Satellite R ad io  In c.  

pro po sed  to  o ffer a serv ice o f 10 1 chan n els with o n ly  fo ur pro d uced  in  Can ad a by  

CSR .  The Can ad ian  Bro ad castin g Co rpo ratio n  (CBC) in  partn ership with SIR IU S 

Satellite R ad io  an d  Stan d ard  R ad io  In c. as Sirius Can ad a Lim ited  (Sirius) 

pro po sed  to  o ffer  78  chan n els with o n ly  fo ur pro d uced  in  Can ad a by  the CBC.  

 

13. The m in im um  licen se co n d itio n s the Co m m issio n  req uired  o f CSR  in  CR TC 

d ecisio n  20 0 5-246  an d  o f  Sirius Can ad a in  CR TC d ecisio n  20 0 5-247 are 

sum m arized  as fo llo ws: 

a. at least eight o rigin al chan n els pro d uced  in  Can ad a, with a m axim um  o f 

n in e fo reign  chan n els able to  be o ffered  fo r each Can ad ian  chan n el; 

b. at least 85%  o f the m usical selectio n s an d  spo ken  w o rd  pro gram m in g 

bro ad cast o n  the Can ad ian  chan n els m ust be Can ad ian ; 

c. at least 25%  o f the Can ad ian  chan n els m ust be in  the Fren ch lan guage 

(m in im um  o f three); d . at least 25%  o f the m usical selectio n s o n  the 

Can ad ian  chan n els m ust be n ew  Can ad ian  m usical selectio n s; an d  

d . a further 25%  o f the selectio n s m ust be by  em ergin g Can ad ian  artists. 

e. The licen sees m ust also  co n tribute at least 5%  o f their gro ss an n ual 

rev en ues to  in itiativ es fo r the d ev elo pm en t o f Can ad ian  talen t, such as 

FACTO R  o r M usicActio n  fun d s that assist the d ev elo pm en t o f n ew  m usical 
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artists. These co n tributio n s will be allo cated  eq ually  to  the d ev elo pm en t 

o f En glish an d  Fren ch-lan guage talen t. 

 

14. The Septem ber 9
th

  go v ern m en t press release  that an n o un ced  upho ld in g the 

CR TC d ecisio n s fo r CSR  an d  o f Sirius  stated  that; 

 

The pro po sals put fo rward  by  Can ad ian  Satellite R ad io  an d  SIR IU S will 

raise the lev el o f Can ad ian  an d  Fren ch-lan guage co n ten t higher than  was 

req uired  in  the o rigin al CR TC d ecisio n s an d  en sures a v ariety  o f Can ad ian  

cho ices fo r the ben efit o f all Can ad ian s.”      

 

15. Sirius an d  CSR  hav e applied  to  am en d   their  licen ses  sum m arized  as fo llo ws: 

 

-each hav e req uested  to  am en d  their respectiv e licen ses to  un d ertake 

that a m in im um  o f the eight  chan n els will be Can ad ian  pro d uced . The 

m in im um  o f  Fren ch lan guage pro gram m in g pro po sed  o n  bo th  CSR  an d  

Sirius will be fo ur chan n els. Tw o  o f the fo ur Fren ch chan n els fo r  CSR  will 

be o f m usical pro gram m in g an d  three o f the fo ur o f the  Fren ch chan n els 

fo r  Sirius will be o f m usical pro gram m in g; 

 

-within  the first 36 m o n ths  o f  o peratio n  if these serv ices achiev e 25%  o r  

m o re o f their respectiv e subscriber o bjectiv es they   will  en sure that fo r  

an y  n ew  Can ad ian  chan n els ad d ed  there will be an  eq ual n um ber that  are  

En glish an d  Fren ch ; an d  

 

-within  the first 36 m o n ths o f o peratio n  if it reaches 25%  o r m o re o f its 

subscriber pro jectio n s but has been  un able to  ad d  a further tw o  Can ad ian  

chan n els it will co n tribute an  extra 1%  (6% ) to  the CTD. 

 

16. In  respect o f the Sirius an d  CSR  serv ices the pro po sed  am en d m en ts d o  n o t 

in crease the n um ber o f Can ad ian  chan n els, rather the am en d m en ts m erely  

replace  En glish  lan guage chan n els with Fren ch lan guage chan n els.  

 

17. In  ad d itio n  n either the Sirius n o r the CSR  pro po sals m ake a firm  co m m itm en t to   

in crease the n um ber o f Can ad ian  chan n els. Their pro po sal o n ly  suggests that in  

the ev en t either o f these serv ices exceed  25%  o f their in itial subscriber 

pro jectio n  in crease o v er the  three y ears fro m  the  d ate o f  co m m en cem en t o f  the  

serv ices that  they   m ay   either ad d  ad d itio n al Can ad ian  chan n els (o n e Fren ch 

an d  o n e En glish). 

 

18 . The am en d m en ts pro po sed  by  CSR  an d  Sirius are n o t  in   acco rd   with  the  

Bro ad castin g  Act o r the in ten t o f the  bro ad cast po licy  in  the Act  an d  clearly  d o  

n o t  satisfy  the go v ern m en ts public statem en t that CSR  an d   Sirius  “will raise the 

lev el o f Can ad ian  an d  Fren ch-lan guage co n ten t higher than  was req uired  in  the 

o rigin al CR TC d ecisio n s” . 
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19. The Co m m issio n  m ust  am en d  the  co n d itio n s o f licen ce fo r CSR  an d  Sirius to  

en sure that Can ad ian  co n ten t lev els are in creased : 

 

- CSR  an d  Sirius m ust  in crease the  n um ber  o f pro gram m in g 

chan n els o n  their  respectiv e serv ices n o w  to  attain  a Can ad ian  

co n ten t  ratio  that as a m in im um  w o uld  be eq uiv alen t to  at  least 

40 %  Can ad ian  co n ten t lev el fo r m usic o r  such  higher lev el as 

m ay  be established  by   regulatio n s in  the  future; 

- R eq uire CR S an d  Sirius to  presen t cred ible ev id en ce  that  the  

n ature o f the  serv ices they  pro v id e n o w  o r in  the future are o f 

“specialized  co n ten t o r fo rm at o r the use o f lan guages o ther  

than  Fren ch o r En glish”  that ren d ers the m axim um  use o f      

Can ad ian  co n ten t im practicable; an d  

- CSR  an d  Sirius m ust be req uired  to  appear befo re the 

Co m m issio n   o n  o r  befo re Jan uary  1, 20 0 9, in   a public hearin g to  

rev iew  their co m plian ce with Can ad ian  co n ten t req uirem en ts.  

 

CHU M  Lim ited  

 

20 . CHU M  Lim ited  (CHU M ) pro po sed  to  laun ch its un d ertakin g usin g terrestrial 

tran sm itters with 50  chan n els, all o f w hich were to  be Can ad ian -pro d uced . Ten  o f 

the chan n els were pro po sed  to  be Fren ch-lan guage chan n els, an d  fiv e o ther 

chan n els, d ev o ted , o n e each fo r the Abo rigin al, Chin ese, Germ an , Italian , an d  

So uth Asian  co m m un ities. 

 

21. CR TC d ecisio n  20 0 5-248  req uired  CHU M  to  fulfill weekly  req uirem en ts fo r lev els 

o f Can ad ian  m usic co m parable to  tho se that apply  to  co n v en tio n al rad io  

statio n s. U n d er the R ad io  R egulatio n s, 198 6 (the R egulatio n s) which req uire 

rad io  licen sees, subject to  co n d itio n s o f licen ce, to  d ev o te, d urin g each 

bro ad cast w eek, at least 35%  o f m usical selectio n s fro m  co n ten t catego ry  2 

(Po pular M usic), at least 10 %  o f m usical selectio n s fro m  co n ten t catego ry  3 

(Special In terest M usic) an d  at least 7%  o f m usical selectio n s play ed  d urin g 

eth n ic pro gram m in g perio d s to  Can ad ian  m usical selectio n s. The Co m m issio n  

further allo ws "o ld ies" statio n s, by  co n d itio n  o f licen ce, to  d ev o te 30 %  o f 

m usical selectio n s fro m  co n ten t catego ry  2 to  Can ad ian  selectio n s, in  light o f the 

m o re lim ited  av ailability  o f Can ad ian  m usic appro priate to  the fo rm at. 

 

22. CHU M  has applied  to  am en d   its  licen se as fo llo ws: 

 

-n o w  pro po sin g a lin kage rule o f o n e fo reign  (U S) pro d uced  chan n el fo r  

o n e Can ad ian  chan n el; 

 

-n o  m o re than  35%  o f the m usical selectio n s o n  the Can ad ian  chan n els 

are   req uired  to  be Can ad ian  m usical selectio n s; an d  

 

-in crease the percen tage o f  its rebro ad casts o f AM  o r FM  statio n s fro m  

10 %  to   50 %  fo r Can ad ian  chan n els.  
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23. The  CHU M  applicatio n  pro po ses that the Co m m issio n  gran t the am en d m en ts  to   

its licen se an d   states that it believ es  that it  is  en titled  to   the  eq uiv alen t 9:1 

lin kage as  CSR  an d  Sirius but that  it  w o uld   settle  fo r  a  1:1 lin kage o f Can ad ian  

pro gram m ed  chan n els to  fo reign  chan n els co m m en surate  with pay  aud io   

serv ices. 

 

24. The go v ern m en t an n o un cem en t to  upho ld  the bro ad cast licen ses fo r CSR  an d  

Sirius o n  the  pro v iso  that  they  w o uld  seek am en d m en ts to  in crease the  n um ber  

o f Can ad ian  chan n els d id  n o t referen ce o r  apply   to  CHU M . There was n o thin g in  

the go v ern m en t’ s an n o un cem en t that pro v id es a basis fo r CHU M  to  red uce its 

co m m itm en t to  Can ad ian  Co n ten t lev els set o ut in  its co n d itio n s o f licen se. 

 

25. The Co m m issio n  m ust d en y  CHU M s req uest to   am en d  its licen se to  red uce its 

Can ad ian  co n ten t o bligatio n s.  There is n o  pro v isio n  in  the Bro ad castin g Act o f 

the R egulatio n s that w o uld  justify  CHU M  red ucin g the Can ad ian  co n ten t lev els o f 

its subscriptio n  terrestrial serv ice. Fo r the Co m m issio n  to  fin d  o therwise w o uld  

be in  co n trav en tio n  o f the Bro ad castin g Act an d   w o uld  set a v ery  d estructiv e  

preced en t.  

 

Co n clusio n  

 

26. In  clo sin g ACTA n o tes that the Co m m issio n s pro cess is based  o n ly  o n  w ritten  

in terv en tio n s with o ut reco urse to   public hearin gs o n  the pro po sed  chan ges an d  

witho ut a right o f  reply  by  in terested  parties that  hav e cho sen  to  in terv en e. In  

the ev en t that the Co m m issio n  was to  ad d  a public hearin g to   this pro cess we 

req uest the o ppo rtun ity  to   appear befo re the co m m issio n . 

 

27. Ad d itio n ally  ACTR A expects that the Co m m issio n  will n o t set po licy  thro ugh these 

applicatio n s an d  licen sin g am en d m en t d ecisio n s.  

 

W e than k the Co m m issio n  fo r the o ppo rtun ity  to  pro v id e it with o ur co n cern s an d  

reco m m en d atio n s. 

 

 

 

 

 

 

 

Stephen  W ad d ell, N atio n al Executiv e Directo r, ACTR A 

 

c.c 

Can ad ian  Satellite R ad io  In c. 

Can ad a Trust To wer 

BCE Place  
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161 Bay  Street 

Suite 230 0  

Bo x 222 

To ro n to , O n tario  

M 5J 2S1 

Fax: (416) 361-60 18  

Em ail: in fo @ cd n satrad .co m  

 

Sirius Can ad a in c. 

c/o  M cCarth y  Tetrault LLP 

To ro n to -Do m in io n  Ban k To wer 

Bo x 48 , Suite 470 0  

66 W ellin gto n  Street W est 

To ro n to , O n tario  

M 5K 1E6 

Fax: 416-868 -0 673 

Em ail: gbuck@ m ccarthy .ca 

 

CHU M  Lim ited  

299 Q ueen  Street W est 

To ro n to , O n tario  

M 5V 2Z5 

Fax: (416) 340 -70 0 5 

E-M ail: peterm @ chum lim ited .co m  

 


