
 

 

 

 

 

 

 

 

April 21, 20 0 5 

 

M s. Dian e R héaum e                                         VIA Em ail pro ced ure@ crtc.gc.ca 

Secretary  Gen eral  

Can ad ian  R ad io -telev isio n  an d   

Teleco m m un icatio n s Co m m issio n  

O ttawa, O n tario  K1A 0 N 2 

 

 

Dear M s. R héaum e, 

 

R e:  Applicatio n  by  the Can ad ian  Cable Telev isio n  Asso ciatio n  (CCTA) fo r the Ad d itio n  o f HD 

N et an d  Disco v ery  HD Theater to  the lists o f Satellite Serv ices Eligible fo r Distributio n  o n  a 

Digital Basis –  Call fo r Co m m en ts Bro ad castin g Public N o tice CR TC 20 0 4-61 

 

              In tro d uctio n : 

 

1. This is the subm issio n  o f the Allian ce o f Can ad ian  Cin em a Telev isio n  an d  R ad io  

Artists (ACTR A) in  the m atter o f the Applicatio n  by  the Can ad ian  Cable Telev isio n  

Asso ciatio n  (CCTA) fo r the Ad d itio n  o f HDN et an d  Disco v ery  HD Theater to  the lists o f 

Satellite Serv ices Eligible fo r Distributio n  o n  a Digital Basis –  Call fo r Co m m en ts 

Bro ad castin g Public N o tice CR TC 20 0 4-61 

 

2. ACTR A has represen ted  the in terests o f pro fessio n al perfo rm ers w o rkin g in  the 

En glish lan guage m ed ia in  ev ery  regio n  o f Can ad a fo r o v er sixty  y ears.  ACTR A’s 

prin ciple fun ctio n  is lo o kin g after the co llectiv e bargain in g n eed s o f the m o re than  

21,0 0 0  m em bers an d  o thers, who se perfo rm an ces in  m o v ies, telev isio n  pro gram s, 

so un d  reco rd in gs an d  d igital m ed ia en tertain , ed ucate an d  in fo rm  Can ad ian s an d  

glo bal aud ien ces. 

 

3. ACTR A m em bers hav e a v ital stake in  Can ad a’s cultural future.  ACTR A m em bers 

ben efit pro fessio n ally  w hen  w o rk o ppo rtun ities are stro n g.  ACTR A m em bers also  

believ e passio n ately  that Can ad a n eed s a stro n g Can ad ian  presen ce w herev er 

en tertain m en t an d  in fo rm atio n  serv ices are created  an d  ho w ev er these are pro v id ed  

to  Can ad ian s.  W e believ e in  o ur o w n  creativ ity ; o ur capability  to  tell an d  perfo rm  

o ur o w n  sto ries.  It is this belief that m o tiv ates ACTR A’s participatio n  in  the public 

pro cesses abo ut the future o f Can ad ian  telev isio n , film  an d  o ther m ed ia that m ake 

up the cultural in d ustries.  
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4. ACTR A is n o t o ppo sed  to  HD co n ten t bein g pro v id ed  in  Can ad a; ho w ev er, w e are 

o ppo sed  to  o pen in g the flo o d gate that w o uld  allo w  fo reign  HD co n ten t to  in un d ate 

the Can ad ian  bro ad castin g sy stem .  ACTR A’s prim ary  co n cern  with the presen t 

applicatio n  is that the HD co n ten t o n  the pro po sed  serv ices will n o t be Can ad ian  

pro gram m in g.  In  ad d itio n  the d ev elo pm en t an d  bro ad cast o f HD co n ten t within  the 

Can ad ian  bro ad castin g sy stem  sho uld  be in itiated  by  Can ad ian  pro gram m in g 

serv ices. It is im po rtan t to  n o te that in  Can ad a that HDTV is still at an  in tro d ucto ry  

stage an d  that a regulato ry  fram ew o rk fo r the bro ad cast an d  d istributio n  o f HD 

co n ten t has n o t been  established  by  the Co m m issio n . It is therefo re prem ature to  

allo w  fo reign  serv ices to  take the lead  o n  the bro ad cast o f HD co n ten t to  Can ad ian  

telev isio n  aud ien ces.   

 

5. Appro v al o f the CCTA’s req uest w o uld  am o un t to  lettin g the d ev elo pm en t o f an  

im po rtan t techn o lo gical co m po n en t o f the Can ad ian  bro ad castin g sy stem  be led  

an d  d eterm in ed  by  n o n -Can ad ian  bro ad casters.  This co uld  hav e a n egativ e im pact 

o n  the co m petitiv e po sitio n  o f Can ad ian  pro gram m in g serv ices within  the  Can ad ian  

bro ad castin g sy stem , w hich w o uld  be co n trary  to  the public po licy  o bjectiv es o f the 

Bro ad castin g Act. 

CCTA’s Pro po sal  

6. The CCTA has filed  a req uest with the Co m m issio n  to  ad d  tw o  n o n -Can ad ian  serv ices 

to  the Eligible List, n am ely  HDN et an d  Disco v ery  HD Theater.  The CCTA d escribed  

HDN et, a n o n -Can ad ian  serv ices as…  “A pro gram m in g serv ice o fferin g high 

d efin itio n  (HD) pro gram m in g 24 ho urs per d ay , sev en  d ay s per week, usin g 10 8 0 i 

fo rm at.  HDN et curren tly  o ffers sev eral o rigin al series, in clud in g m usic an d  n ews 

pro gram s. HDN et acq uires pro gram m in g fro m  sev eral so urces, in clud in g 

Param o un t, W arn er an d  So n y .  Liv e HDN et spo rts pro d uctio n s in clud e N HL gam es, 

m ajo r league so ccer gam es, ho rse racin g, auto  racin g, bo xin g, fo o tball an d  

basketball gam es.”  Disco v ery  HD Theater the seco n d  serv ice is sim ilarly  d escribed  

as ... “A 24-ho ur, sev en -d ay s-a-week, HD pro gram m in g serv ice in  10 8 0 i HD fo rm at.  

Disco v er HD Theater’s pro gram m in g is in  wid e-screen  (16:9 aspect ratio ) HD fo rm at 

high q uality  picture an d  CD q uality  so un d .  Pro gram m in g is d raw n  fro m  a substan tial 

library  o f fam ily -frien d ly  HD pro gram m in g an d  fo cuses o n  n ature, wild life, scien ce 

an d  techn o lo gy , an d  w o rld  culture.”  

7. In  suppo rt o f its applicatio n  the CCTA argues that the ad d itio n  o f HDN et an d  

Disco v ery  HD Theater will help to  ad d ress the co n ten t d eficit that co n sum ers o w n in g 

HD telev isio n  sets n o w  co n fro n t. The CCTA m ain tain s that the ad d itio n  o f these tw o  

serv ices is n eed ed  fo r the Can ad ian  bro ad castin g sy stem  to  m ake the tran sitio n  to  

the high d efin itio n  fo rm at.  CCTA reaso n s that with less than  1%  o f Can ad ian  

ho useho ld s eq uipped  to  receiv e HDTV Serv ices bro ad casters m ay  be reluctan t to  

in v est in  HDTV un til there is a larger m arket. Therefo re the CCTA argues that the 

ad d itio n  o f these serv ices will en co urage m o re co n sum ers to  in v est in  high 

d efin itio n  serv ices.    
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8 . The CCTA states that HDN et an d  Disco v ery  HD Theater m eet the Co m m issio n ’s 

co m petitiv e test an d  are n either to tally  o r partly  co m petitiv e with licen sed  Can ad ian  

specialty  o r pay  telev isio n  serv ices. Further the CCTA claim s the ad d itio n  o f HDN et 

an d  Disco v ery  HD Theater w o uld  hav e n o  “d iscern ible im pact o n  Can ad ian  

bro ad casters” . 

ACTR A’s R eply  

9. ACTR A stro n gly  o ppo ses the CCTA’s req uest.  As n o ted  abo v e, ACTR A is a stro n g 

pro po n en t fo r Can ad ian  pro gram m in g serv ices. The d ev elo pm en t o f HD in  the 

Can ad ian  bro ad castin g sy stem  sho uld  be un d ertaken  with Can ad ian  pro gram m in g 

serv ices an d  sho uld  be d o n e in  an  o rd erly  fashio n , with a pro cess an d  go al  in  

acco rd  with the Can ad ian  bro ad castin g po licy .  

10 . The CCTA m ain tain s, as justificatio n  fo r appro v al o f its applicatio n , that there is a 

d eficit o f HDTV pro gram m in g in  Can ad a.  The Can ad ian  Digital Telev isio n  (CDTV), a 

n o t-fo r-pro fit in d ustry  asso ciatio n  d ed icated  to  pro v id in g expert in fo rm atio n  o n  

HDTV im plem en tatio n  in  Can ad a suggests the co n trary . CDTV states, in  fact, that 

Am erican  n etw o rks av ailable in  Can ad a (e.g. N BC, ABC, CBS an d  PBS) alread y  

pro v id e co n ten t in  HD fo rm  an d  there is n o  n eed  fo r ad d itio n al fo reign  HD co n ten t 

within  the Can ad ian  bro ad castin g sy stem . 

11. The regulato ry  fram ew o rk fo r the bro ad cast an d  d istributio n  o f HD pro gram m in g 

serv ices is n o t y et established  fo r key  co m po n en ts o f o ur bro ad castin g sy stem . 

Altho ugh the Co m m issio n  has established  regulato ry  fram ew o rks fo r the licen sin g 

o f DTV an d  HDTV co n v en tio n al telev isio n  serv ices (Public N o tice CR TC 20 0 2-31), an d  

fo r the d istributio n  o f co n v en tio n al DTV an d  HDTV serv ices by  cable un d ertakin gs 

(Public N o tice CR TC 20 0 3-61) it is  curren tly  co n d uctin g tw o  public pro cesses to  d eal 

with HDTV: Call fo r Co m m en ts o n  a Pro po sed  Fram ew o rk fo r the Licen sin g an d  

Distributio n  o f High Defin itio n  Pay  an d  Specialty  Serv ices (Bro ad castin g Public 

N o tice CR TC 20 0 4-58), an d  Call fo r Pro po sals fo r a Fram ew o rk to  Guid e the 

M igratio n  o f Pay  an d  Specialty  Serv ices fro m  An alo gue to  a Digital Distributio n  

En v iro n m en t (Bro ad castin g Public N o tice CR TC 20 0 5-1).   

12. It is, therefo re, prem ature fo r the Co m m issio n  to  be ad d in g fo reign  HD serv ices to  

the Eligible List.  At this tim e the Co m m issio n  sho uld  in stead , establish a 

m o rato rium  o n  the ad d itio n  o f HD serv ices to  the Eligible List un til a regulato ry  

fram ew o rk fo r Can ad a is in  place. 

 

(a) Im pact o f Appro v al o f CCTA Pro po sal o n  Can ad ian  Serv ices 

13.  In  its applicatio n  the CCTA argues that the ad d itio n  o f HDN et an d  Disco v er HD 

Theater to  the Eligible List will hav e “n o  d iscern ible im pact o n  Can ad ian  

bro ad casters”  an d  an ticipates that at the en d  o f 20 0 4, less than  5%  o f Can ad ian  

ho useho ld s will be fully  eq uipped  to  receiv e HDTV serv ices”  (p.4 &  5 o f the CCTA 

applicatio n ).  The CCTA seem s to  reaso n  that the im pact o f the tw o  HDTV serv ices 
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w o uld  be m in im al because there are so  few  Can ad ian  ho m es that are eq uipped  to  

receiv e HD pro gram m in g.  

14. ACTR A co n sid ers that the im pact the ad d itio n  o f HDN et an d  Disco v ery  HD Theater 

w o uld  hav e o n  Can ad ian  pro gram m in g serv ices is greater than  the CCTA claim . 

15. First, as in creasin gly  m o re Can ad ian  ho useho ld s beco m e eq uipped  to  receiv e HDTV 

serv ices, the aud ien ces fo r HDN et an d  Disco v ery  HD Theater will gro w  an d  o v erlap 

in creasin gly  with tho se o f o ther Can ad ian  pro gram m in g serv ices. Can ad ian  

co n sum ers hav e av ailable to  them   a wid e ran ge o f HD telev isio n  sets in  v ario us 

techn o lo gies an d  prices as HD electro n ic d ev ices  co n tin ue to  fall to  lev els that are 

affo rd able to  co n sum ers (see CDTV web site). Acco rd in g to  a recen t n ewspaper 

article flat-pan el telev isio n  sales are expected  to  d o uble in  Can ad a this y ear, an d  

d o uble again  in  20 0 6 (Glo be &  M ail, February  5, 20 0 5, p. A1). 

16. Seco n d , the ad d itio n  o f these tw o  fo reign  serv ices to  the Eligible List will im pact 

n egativ ely  o n  the co m petitiv e po sitio n  o f Can ad ian  serv ices within  o ur sy stem . 

These serv ices will  also  lim it the Can ad ian  serv ices ability  to  laun ch an d  d eplo y  HD 

co n ten t in  a m an n er that is co n sisten t with their co m m ercial abilities an d  the 

d em an d s o f the Can ad ian  m arket place. 

(b)  Co m petitiv e test 

17. In  Public N o tice CR TC 20 0 0 -173 the Co m m issio n  set o ut its criteria fo r ad d in g a 

fo reign  En glish-lan guage pro gram m in g serv ices to  the Eligible List. Key  to  the 

criteria is that the fo reign  pro gram m in g serv ices m ust n o t be either to tally  o r 

partially  co m petitiv e with Can ad ian  pay  o r pay  telev isio n  serv ices. 

18 . The CCTA m ain tain s that HDN et an d  Disco v ery  HD Theater are n either to tally  n o r 

partially  co m petitiv e with Can ad ian  specialty  o r pay  telev isio n  serv ices. CCTA claim s 

that…  “These chan n els are d istin ctiv e in  that all pro gram m in g is d ed icated  to  a true 

high d efin itio n  fo rm at an d  are n o t m erely  up-co n v erted  d igital sign als.  High 

d efin itio n  is n o t co m petitiv e with the curren t an alo gue N TSC bro ad cast sy stem  o r 

stan d ard  d efin itio n  d igital tran sm issio n .”  In  o ther w o rd s the CCTA argues that 

HDN et an d  Disco v er HD Theater are n o t partially  o r to tally  co m petitiv e with an y  

Can ad ian  specialty  o r pay  pro gram m in g serv ices because the pro gram m in g they  

pro v id e co n sists o f HD co n ten t 24-ho urs per d ay .  

19. The CCTA has m isin terpreted  the Co m m issio n ’s co m petitiv e po licy  req uirem en t set 

o ut in  Public N o tice CR TC 20 0 0 -173. In  co n sid erin g applicatio n s o f a n um ber o f 

fo reign  serv ices to  the Eligible List the Co m m issio n  has assessed  the exten t to  

w hich the pro po sed  fo reign  serv ice’s pro gram m in g co n ten t, its n ature o f serv ice, its 

target aud ien ce an d  its supplier o f pro gram m in g co n ten t o v erlap with tho se o f 

existin g Can ad ian  specialty  an d  pay  pro gram m in g serv ices.  This was affirm ed  in  

Bro ad castin g Public N o tice CR TC 20 0 4-71, w hich stated  that: 

“The Co m m issio n  uses a case-by -case appro ach in  assessin g 

co m petitiv en ess. In  m akin g its assessm en t, the Co m m issio n  co n sid ers such 
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facto rs as the n ature o f the serv ice an d  gen re o f pro gram m in g pro v id ed  by  

the relev an t Can ad ian  an d  n o n -Can ad ian  serv ices an d  the target aud ien ce, 

takin g in to  acco un t the lan guage o f the serv ice. The Co m m issio n  co m pares 

these facto rs as they  relate to  the relev an t serv ices in  o rd er to  d eterm in e the 

am o un t o f o v erlap between  them , an d  thus the exten t to  w hich they  m ight 

co m pete with each o ther. The m o re sign ifican t the o v erlap in  term s o f the 

n ature o f serv ice, in clud in g the gen re o f pro gram m in g, target aud ien ce, 

lan guage an d  pro gram  so urce, the m o re likely  it is that the n o n -Can ad ian  

serv ice will be fo un d  to  be co m petitiv e with a Can ad ian  serv ice.”   

20 .  The CCTA’s suggestio n  that a fo reign  serv ice is n either to tally  n o r partially  

co m petitiv e with a Can ad ian  pro gram m in g serv ice because it pro v id es co n ten t in  HD 

an d  the Can ad ian  serv ice d o es n o t, sho uld  be rejected  o utright.  The CCTA’s 

argum en t is that the Co m m issio n  sho uld  m ake its fin d in g abo ut w hether to  ad d  a 

fo reign  serv ice to  the Eligible List based  o n  the fo rm at in  w hich the fo reign  co n ten t 

is bro ad cast an d  d istributed , an d  n o t based  o n  an  an aly sis o f the co n ten t an d  the 

n ature o f serv ice o ffered  by  pro gram m in g serv ice.  Based  o n  the Co m m issio n ’s 

prev io us d ecisio n s there is n o  preced en t fo r such an  in terpretatio n  o f the 

co m petitiv e test to  be m ad e, n o r sho uld  o n e be m ad e in  this applicatio n . 

21. If the CCTA’s in terpretatio n  o f the co m petitiv e test w ere accepted  it w o uld  establish 

a preced en t fo r the ad d itio n  o f fo reign  pro gram m in g serv ices bein g ad d ed  to  the 

Co m m issio n ’s Eligible List.  Fo reign  pro gram m in g serv ices such as Sho w tim e, HBO , 

Brav o  (U .S.) an d  Cin em ax, co uld  be ad d ed  to  the Eligible List if they  are pro v id in g 

HD co n ten t 24 ho urs per d ay , sim ply  because the Can ad ian  co un terparts are n o t 

pro v id in g HD co n ten t 24 ho urs per d ay .  W e d o  n o t believ e that a result such as this 

is the in ten t o f the Co m m issio n ’s po licy  fo r d eterm in in g w hether fo reign  serv ices 

m ay  be ad d ed  to  the Eligible List. 

22. ACTR A subm its that the CCTA in terpretatio n  o f the co m petitiv e test when  assessin g 

w hether to  ad d  fo reign  serv ices to  the Eligible List sho uld  be rejected .  The 

Co m m issio n  m ust assess the exten t to  w hich the pro gram m in g an d  n ature o f serv ice 

o f fo reign  pro gram m in g serv ices will o v erlap Can ad ian  serv ices.  

23. HDN et an d  Disco v ery  HD Theater pro gram m in g sched ules, an d  n ature o f serv ice 

d escriptio n s pro v id ed  by  the CCTA d isclo se that these pro gram m in g serv ices are 

co m petitiv e with Can ad ian  pro gram m in g serv ices.  In  respect o f HDN et it is either 

partially  o r to tally  co m petitiv e with such Can ad ian  pro gram m in g serv ices as Brav o !, 

TSN , CBC N ewsw o rld , the Sco re an d  Spo rtsN et.   As to  Disco v ery  HD Theater, it is 

either partially  o r to tally  co m petitiv e with such Can ad ian  pro gram m in g serv ices as 

The Disco v ery  Chan n el. 

24. Ad d in g m o re fo reign  HD co n ten t to  the Can ad ian  bro ad castin g sy stem  is n o t a 

so lutio n , especially  as HD will be an  im po rtan t co m po n en t o f the Can ad ian  

bro ad castin g sy stem . If Can ad ian  pro gram m in g un d ertakin gs d o  n o t lead  the way  

they  m ay  lo se the co m petitio n  fo r Can ad ian  aud ien ces. In  an   ad d ress to   the CAB’s 

20 0 4 Co n v en tio n , Chair o f the CR TC, M r. Charles Dalfen  n o ted  it  was im po rtan t to  
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en co urage the in tegratio n   o f  HD “…  so  that Can ad ian  bro ad casters will co n tin ue to  

be v igo ro us co m petito rs fo r telev isio n  v iewers.”   

       Co n clusio n   

25. The Co m m issio n  is curren tly  in  the pro cess o f establishin g the regulato ry  fram ew o rk 

fo r bro ad castin g an d  d istributio n  o f HD co n ten t o n  specialty  an d  pay  pro gram m in g 

serv ices. It is far to o  early  to  aban d o n  the Can ad ian  bro ad castin g sy stem  to  fo reign  

pro gram m in g serv ices. There is alread y  m o re than  a sufficien t am o un t o f fo reign  

co n ten t av ailable in  Can ad a that m ay  be en jo y ed  in  the HD fo rm at in clud in g co n ten t 

pro v id ed  by  the  m ajo r U S n etw o rks; N BC, ABC, an d  CBS.  

26. ACTR A reco m m en d s that the Co m m issio n  establish a m o rato rium  o n  the ad d itio n  o f 

HD serv ices to  the Eligible List un til such tim e as the HD regulato ry  fram ew o rk fo r 

Can ad a is established .  W hen  the fram ew o rk is in  place, fo reign  HD serv ices that 

wish to  be ad d ed  to  the Eligible List sho uld  be req uired  to  be “Can ad ian ized ”  in  the 

sam e way  that Fo o d  N etw o rk Can ad a was in  20 0 0  in Decisio n  CR TC 20 0 0 -217, w here 

the Co m m issio n  gran ted  a licen ce to  Allian ce Atlan tis Co m m un icatio n s In c., o n  

behalf o f a co m pan y  to  be in co rpo rated , fo r a bro ad castin g licen ce to  carry  o n  the 

n atio n al En glish-lan guage pro gram m in g serv ice Fo o d  N etw o rk Can ad a.  

27. The CCTA’s pro po sal sho uld  be d en ied  as it is n o t co n sisten t with the Co m m issio n ’s 

po licy  set o ut in  Public N o tice CR TC 20 0 0 -173, as HDN et an d  Disco v ery  HD Theater 

are co m petitiv e with Can ad ian  pro gram m in g serv ices. 

 

W e than k y o u fo r this o ppo rtun ity  to  pro v id e y o u with o ur co m m en ts. 

 

 

 

 

 

 

Stephen  W ad d ell, N atio n al Executiv e Directo r, ACTR A 

 

c.c 


